g BRITISH COLUMBIA ASSOCIATION OF
PROFESSIONAL ARCHAEOLOGISTS

December 30, 2024

DISCIPLINE RESOLUTION SUMMARY

In February 2023, the Complainant, a Professional Member, filed a grievance of Unprofessional
Conduct against the Respondent, a Professional Member, alleging that the Respondent had
violated Bylaw 4.5 - Responsibility to the Discipline and Profession of Archaeology:

“A Member of the Society shall: ...(i) Not conceal archaeological data, provided such disclosure
does not contravene an agreement for confidentiality”

And Bylaw 4.6 - Responsibility to Other Archaeologists:

“A Member of the Society shall: ...(a) Not refuse a reasonable request for data, provided such
disclosure does not contravene an agreement for confidentiality.”

The Complainant is a former employee of the Respondent, and during their employment, was
the Permit Holder of a Heritage Conservation Act (“HCA”) Inspection Permit authorizing an
archaeological study conducted by the Respondent’s firm. The Permit deliverables (a report
describing the results of the study, an archaeological site record update and submission of
cultural material collections to an approved repository) had not been completed or submitted
prior to the Complainant’s employment termination. The Complainant sought to complete the
Permit deliverables after termination and requested that the Respondent provide the cultural
materials and digital files associated with the study. The Respondent declined to provide the
requested materials.

The Complaint was evaluated by the Board of Directors, who recommended Mediation (per
Bylaw 9.7) which was declined by the Complainant and Respondent. The Directors appointed an
Investigation Committee (per Bylaw 9.12) which subsequently found that the Respondent had
violated Bylaws 4.5 and 4.6 and ordered a Disciplinary Hearing (Bylaws 9.15 to 9.18).

On November 4, 2024, the Disciplinary Panel (the “Panel”) issued a Discipline Resolution, which
concluded the following:

Decision and Rationale

The Panel found that the Respondent had violated Bylaw 4.6(a) by refusing a reasonable
request for archaeological data from another archaeologist.

Bylaw 4.6(a) allows for a Member to refuse a reasonable request for data “provided such a
disclosure does not contravene an agreement for confidentiality.” No other grounds for refusing
a reasonable request for data are expressly permitted.
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The Panel considered that any request for data collected under a HCA Permit by the current
permit holder must be considered reasonable. An exception may be made if the current permit
holder has been determined by the Archaeology Branch to be in violation of their HCA Permit
conditions and/or designated as no longer eligible to hold HCA Permits, but documents presented
to the Panel clearly indicated that the Archaeology Branch considered the Complainant to be
permit holder in good standing at the time of their request.

There is no evidence presented to the Disciplinary Panel that indicated the disclosure of data, as
requested, would have contravened an agreement for confidentiality. Neither the Respondent
nor their counsel made this argument during the Hearing.

Permit holders do not have “rights”. Permit holders have HCA Permit-specific obligations which
must be met, or a permit holder’s eligibility to hold additional HCA permits will be revoked or
withheld by the Archaeology Branch. Actions by a Member which interfere with an eligible permit
holder’s effort to meet their HCA Permit obligations can be considered Unprofessional Conduct.

Despite the Investigation Committee’s findings, there is no Archaeology Branch policy which
explicitly grants a permit holder sole authority over HCA-permitted work, including Permit
Deliverables. In the Panel’s opinion, it is not appropriate for permit holders to wield their
obligations over the established interests of clients who commission archaeological studies or
the interests and rights of Indigenous peoples.

The Panel considered the transfer of a HCA Permit upon termination of the permit holder’s
employment with a consulting firm (or other kind of partnership) to be the normal practice. The
Panel considered the Complainant’s duress in the current matter to be partly self-inflicted. A
transfer of the HCA Permit to an eligible permit holder at the Respondent’s firm shortly after the
Complainant’s termination was a viable option, explicitly supported by the Archaeology Branch.

The Panel found that the Respondent did not violate Bylaw 4.5(i). The Respondent did not
conceal archaeological data. The Panel reviewed ample evidence that the Respondent and their
employees intended to publish and distribute data in accordance with standard archaeological
practices. The Complainant’s prohibition on the Respondent’s firm distributing this data in an
email from the Complainant to the Respondent, and refusal to transfer the HCA Permit appeared
to be the primary factors in any delay in the dissemination of the data.

Disciplinary Action

The Panel recommended to the BCAPA Directors that the following reprimand be issued to the
Respondent:

e By refusing a reasonable request by a permit holder for data collected under one of the
permit holder’s HCA Permits, in violation of BCAPA Bylaws 4.6(a), the Respondent has
engaged in Unprofessional Conduct.

e The Respondent is reminded that any request for data collected under a HCA Permit
from the current permit holder must be considered reasonable.
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e Asan employer of permit holders, it is expected that the Respondent foresees potential
conflicts between each permit holder and the interests of their clients and First Nations,
and adopt policies or make arrangements in advance for the uncontentious transfer of
permits or Permit Deliverables when a permit holder’s employment ends.

No other Disciplinary action was recommended or endorsed by the Panel.

Respectfully,
BCAPA Board of Directors:

Megan Harris, BCAPA President

Whitney Spearing, BCAPA Vice President
Erin Willows, BCAPA Secretary

Michael Elvidge, BCAPA Treasurer

Abby Wilson, BCAPA First Director

Achinie Wijesinghe, BCAPA Second Director
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