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ISSUE

The British Columbia Association of Professional Archaeologists (BCAPA) writes to express serious
concerns regarding the recently issued Heritage Conservation Act Transformation Project (HCATP)
Phase 3 Technical Policy Paper (the “Policy Paper”). As an advocate for professional archaeologists
working in British Columbia, and in support of First Nations throughout the province, the BCAPA is
concerned that the Policy Paper contains significant issues requiring careful reconsideration.

As drafted, the Policy Paper is a significant departure from the Province’s stated commitments to
reconciliation, Indigenous sovereignty over their heritage, introduces a regulatory model that
undermines professional independence and public trust, and weakens protection for the
archaeological record in BC.

Three critical concerns identified by the BCAPA include:

e Theremoval of consent-seeking language aligned with the Declaration on the Rights of
Indigenous Peoples Act (DRIPA).

e Afundamentally flawed, contradictory, and inconsistent proposed Qualified Professional
Reliance model.

e Theresulting risks to the protection and preservation of the archaeological record.

BACKGROUND

The BCAPA is a not-for-profit organization representing professional archaeologists and affiliated
disciplines working in government, academia, industry, consulting, First Nations organizations,
museums, and student communities across the province. BCAPA members share a responsibility
to support the preservation and protection of the archaeological record and are bound by
established standards of practice, a code of ethics, a code of conduct, and a formal grievance
process. The BCAPA also provides professional development to its members and educates the
public on archaeology, its mandate, and relevant archaeological legislation.

The BCAPA has actively supported the HCATP through sustained engagement with its membership
and collaboration with academic, professional, and Indigenous partners. The BCAPA has actively
facilitated dialogue and engagement sessions with its membership on the HCATP, including a
recent session held in collaboration with Simon Fraser University. However, feedback from
members following the release of the Policy Paper has overwhelmingly shown concern about the
proposed changes.

KEY CONCERNS
1. Rollback of DRIPA and Consent-Based Frameworks

The Policy Paper presents a significant rollback of the Province’s commitment to reconciliation,
effective heritage management, and regulatory efficacy and integrity by:



e Removing consent-based decision-making language.

e Eliminating references to intangible heritage.

e Excluding First Nations from Compliance & Enforcement (C&E) roles.

e Limiting DRIPA Sections 6 and 7 agreements to non-permitting decisions.

These changes are presented as “de-risking” while in practice they simply transfer risk from the
Province to First Nations, professional archaeologists, rights holders, and proponents.

The Policy Paper fails to account for Aboriginal Title under which the Crown must obtain consent or
justify infringement under Section 35 of the Constitution. The removal of consent-based language
does not eliminate this obligation but rather obscures it by transferring the Crown’s obligations to
obtain consent from First Nations onto professional archaeologists, rights holders, and proponents
thus creating an increased risk of conflict, delay, and litigation.

The removal of intangible heritage ignores Indigenous legal orders and knowledge systems and
narrows the scope of what is protected under the HCA, which runs counter to the stated goals of
the HCATP to increase protections for cultural heritage.

Removing First Nations from C&E and deferring participation to external mechanisms (e.g.,
Guardians Programs) is not a neutral administrative choice, rather it offloads the Province’s
responsibilities onto First Nations without providing authority or resources. This decision reinforces
existing inequities in enforcement capacity and leaves Indigenous authority over cultural heritage
outside the primary legal system.

Similarly, limiting DRIPA S. 6 and 7 agreements to non-permitting decisions severely limits First
Nations ability to manage their own cultural heritage and places ultimate decision-making authority
over Indigenous cultural heritage into non-Indigenous hands. The move away from consent-based
language in the Policy Paper is not a neutral clarification as presented but rather is a significant
policy retreat in reconciliation efforts.

These issues warrant careful consideration prior to further advancing legislative reform to mitigate
risks to the Province, professional archaeologists, rights holders, proponents, and First Nations.

2. Proposed Regulatory Framework for the Archaeology Profession

The Policy Paper proposes to introduce “greater regulation of the archaeological profession”
through the development of a Qualified Professional Reliance model for archaeologists. This
proposed model may also see the development of a registry, standards and guidelines, code of
conduct, and grievance process. While these are admirable objectives to pursue through
legislative reform and professionalization of the discipline of archaeology has long been promoted
by the BCAPA, concerns remain about the inherent risk of conflict of interest should the
Archaeology Branch maintain its role as both statutory decision maker and regulator of the
profession.

The proposed modelis inconsistent with established professional governance models in BC where
regulatory bodies operate at arms-length from the government to ensure procedural fairness. For
example, the Forest Professionals of British Columbia is regulated by a body under the Professional
Governance Act (PGA) and not overseen by the Ministry of Forests, who is the statutory decisioning
making body for forestry decisions.
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If the Province proceeds with a model that is not at arm's length, and the archaeologist registry is
embedded in the same administrative unit as permitting standards and regulations, significant risks
arise:

e Regulatory Capture: The regulator could be perceived as biased by government
operational priorities (e.g., permitting speed targets), potentially discouraging professional
independence and raising the risk of disciplinary action for professional judgment that
conflicts with administrative preferences.

e Procedural Fairness and Legitimacy: The Policy Paper proposes a framework of
professional development, audits, and grievance structures. However, it does not propose
how it will achieve adjudicative fairness, or provide a system of appeals, both of which are
essential components in a professional governance system that have legitimate discipline
systems.

e Capacity and Expertise Constraints: The Archaeology Branch is already under significant
resource constraints, capacity shortages, and continuously struggles to meet its primary
mandate of overseeing permitting decisions and reviewing permitted reports. While it does
maintain a rudimentary system of qualifications for professional archaeologist (e.g., Field
Director and Permit Holder), it has also repeatedly shown that it is unable to maintain
records of these qualifications, provide meaningful oversight, or develop a consistent
framework for qualifying professionals. Expanding the Archaeology Branch’s mandate to
include professional regulation without significant investment in staff, training, and systems
is unlikely to result in a credible system of professional regulation and risks failure and
collapse.

e Displacement of Existing Systems: The BCAPA already maintains a well-recognized
system of professional standards, code of conduct, code of ethics, and a grievance process
for professional archaeologist. The proposal model disregards the existing infrastructure
that has been built through decades of professional collaboration and consensus between
consulting archaeologists, academics, First Nations, and proponents.

3. Failure to Preserve and Protect the Archaeological Record

Despite the stated objectives of the HCATP, the Policy Paper does not introduce meaningful new
tools to protect archaeological resources. Specifically, it fails to:

e Expand the Province’s authority to compel archaeological assessments.
e Address known gaps in proactive site identification.
e Strengthen compliance and enforcement mechanisms.

In the absence of these measures, the proposed framework risks maintaining or worsening current
vulnerabilities, particularly under a reliance-based model.

The proposed use of Archaeological Data Checks to obtain archaeological information prior to land
use or purchasing decisions will neither protect archaeological sites nor will it provide certainty in
decision making to proponents or property owners.

Data Checks are reliant on the Remote Access to Archaeological Data (RAAD) system which is a
tool that is used to identify known archaeological sites, previous investigations, and existing data.
RAAD is commonly used to support early-stage planning and impact assessment, and it is an
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incomplete record of the archaeological past. Access to RAAD is currently restricted to permitted
archaeologists and authorized users, as the system contains sensitive locational and cultural
information, and information within the system requires and experienced professional to interpret.

When used appropriately, Data Checks provide valuable baseline data, including site records, past
permit activity, and spatial context; however, they are limited by data gaps, variable record quality,
errors, and the absence of undiscovered or unrecorded sites, and therefore cannot be relied upon
as a standalone assessment tool for land-use decisions.

Furthermore, extending access to RAAD to non-professionals, including realtors, is deeply
concerning and should not proceed. RAAD contains sensitive locational and cultural information.
Expanding direct access to RAAD to realtors and other untrained users would:

e Enable misinterpretation of complex archaeological data, potentially opening the province
to legal liability related to disclosure of incomplete information.

e Increase therisk of site disturbance, looting, and vandalism.

e Resultininappropriate disclosure of confidential cultural heritage information.

RECOMMENDATIONS

1. Re-Instate Consent-Based Language

The BCAPA recommends that the Province incorporate a consent-based framework into the HCATP,
including consent-based decision making, protection of intangible cultural heritage, and statutory
roles for First Nations in C&E. This would uphold the Province’s commitment to reconciliation, align
the HCA with DRIPA commitments, provide for stronger protections for archaeological resources,
and enable First Nations to have meaningful involvement in management of their cultural heritage.

2. Create a Self-Governing Regulatory Body for Archaeologists

The BCAPA recommends that the Province adopt a professional governance model consistent with
other regulated professions in BC though an arms-length regulatory body to oversee professional
archaeologists. The BCAPA has been building the necessary infrastructure since 1995 and
successfully filling gaps in professional qualifications left by the Archaeology Branch. The
Registered Professional Consulting Archaeologist (RPCA) designation for BCAPA Professional
Members has long been recognized by government, industry, and professionals. The BCAPA
maintains standards of practice, codes of conduct and ethics, a robust grievance process, and an
efficient process for reviewing professional qualifications.

The BCAPA recommends that the Province establish a statutory, self-governing regulatory body for
archaeology either through recognition of the BCAPA as such or co-development of a successor
organization to assume this role.

3. Increased Protection of the Archaeological Record

The BCAPA recommends that the Province include in the HCA provisions which explicitly authorize
the Province to require a formal archaeological study prior to land-altering work when a
professional archaeologist makes such a recommendation.
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The BCAPA further recommends that RAAD data checks only be conducted through qualified
professional archaeologists or through the Archaeology Branch directly and access to RAAD be
limited to those who can properly interpret the data contained therein.

CLOSURE

Respectfully, the BCAPA submits to the Minister the above concerns and proposed resolutions for
each.
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Emily Wilkerson Erin Willows
President, BCAPA Vice-President, BCAPA
president@bcapa.ca vicepresident@bcapa.ca
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